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County of Santa Clara

Office of the County Counsel

Counry Government Center. East Wing
70 West Hedding Street

San Jose. California 95 | 10 1770

(408) 299.2 1 1|

(408) 292-7240  (FAX)

Steven M. Woodsidc March 3, 1993

County Counsel

VEMORANDUM

To: Sylvia Pizzini, Drector DFCS
Social Services Agency

From Rma H Singh, Deputy cOunty'Counse?

Re . Crimnal Prosecutions:  Exchange of DFCS _
Information with the District Attorney's Ofice

This nenorandum sets forth general guidelines for the
release of information by the Dept. of Fam and Chlldren S
Services (DFCS) to the District Attorney's O‘yfl (DA) for
crimnal prosecution purposes.

This nenorandum covers social services information and
records related to emergency response, famly maintenance, and
Fendency matters. It does not cover adoptions or |icensing

The scope of these guidelines is limted to the exchange of
i nformafion befween DFCS and the crimnal _division of the
District Attorney’'s OGfice only. The sanme principles do not
apply to exchange of information with other parties, eg. defense
attorneys in crimnal cases.

These guidelines supersede all prior nenoranda from the

County Counsel's Ofice. However, (Jorospectwe changes are
antici pated because the Hon. Leonard Edwards has formed a

committee to fornulate rules which may significantly nodify our

approach.
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CRIM NAL PROSECUTI ONS RELATED TO CH LD ABUSE, MOLESTATIQN, OR
NEG_ECT:

The Affidavit Reauirenent:

In the past DFCS has required the DA's Ofice, DA
investigators, or law enforcement officers to file a declaration
under penalty of perjury stating that access to juvenile records
and docunents is necessary and relevant in connec tion with a
crimnal investigation of the abuse perpetrator. In July 1992,
the law was changed to allow the DA i1n crimnal proceedings
access to these reports. Therefore, the DA is not required to
file an affidavit to obtain these reports.

Ener aencv__Response/ Child Protective Services Reports:

_ The District Attorney's Ofice and |aw enforcenment agencies
involved in an investigation of abuse/neglect have ac_ess to all
tel ephone, witten, and investigative ER CPS reports. 5

Fam | v Mi nt enance:

Wiere no dependency exists, DFCS workers may not release
famly maintenance records and information wthout court
aut hori zati on. An exception to this rule allows for the release
of relevant information if it can be justified as being related
to the provision of services. For instance, you mayrel ease
information which is related to the DA's abuse or neglect
i nvestigation.

Rel ease of information is also authorized when a recipient
requests that the Court be nmade aware of the his or her efforts
to conply with the program (e.g., counselling, parenting
cl asses). You should obtain a witten consent to rel ease
information from your client prior to releasing the relevant
information.  Your client should be nade aware that this is a
general release of information which includes the "good" and the
"bad" aspects of his or her conpliance with the program

L. welf.& Inst. Code §827: Juvenile Court Local Rule 295.

2. See Penal Code sections 11167 and 11167.5.. Arguably the
exchange of information is authorized by Welf.& Inst. Code
section 10850 because the crimnal investigation and prosecution
are related to the provision of social services. WIf. & Inst.
Code section 827 and Rule 29 of the Local Juvenile Rules of Court
aut hori ze the exchange of information with the District
Attorney's Ofice.

3. WIf. & Inst. Code 510850.



Dependency Records and Reports:

Pursuant to the Juvenile Court's Local Rule 295 and Wl fare
and Institutions Code section 827, the DA or |aw enforcenment
agencies involved in investigation or prosecution of child abuse
or neglect, may inspect the follow ng:

1 Juvenile Court Petitions.

2. Social Wrker's Reports.

3. Al docurents filed in the juvenile court case.

4 Docunents nade available to the social worker in making
her report.

In order to obtain this information, the |aw enforcenent
agencies nust file a'declaration under penalty of perjury stating
that access to these documents is necessary and relevant in
connection with a crimnal investigation. (Local Rule 29J; Welf.&
Inst. Code, § 827.)

The DA has direct access to the juvenile court's files.
(WIf. & Inst. Code, s 827.) No affidavit is required. However,
because of Welfare and Institutions Code section 10850, we do not
ive the DA and |aw enforcenent agencies blanket access to the
iles maintained by DFCS. The DA is given any and all relevant
records and infornation.

The authorization to release information does not extend to
the follow ng:

1. Materials that are irrelevant to the crimnal
proceedi ngs. Exanple:  Father charged with sexual nolestation.
Mother is not involved in the crimnal nmatter but is undergoing
drug testing. Mther's drug testing results my not be
rel eased.

2. The parent's psychological treatnment records and
eval uations may be subject to additional privacy objections and,
therefore, should not be released absent a Court order.

The DA nust direct requests for these records to the Custodian of
Records for the physician, therapist, or evaluator who generated
the reports.

3. The DA or l|law enforcement agencies are not entitled to
information which is unrelated to a social services' program
purpose of identification, investigation, prevention, an
prosecution of child abuse/neglect related to the recipient of
social services. For instance, when a |aw enforcenment agency
requests information to prove that a dependent child (your
client) was the perpetrator of a crine, release of information is
not authorized.

4 The rationale for this conclusion is that Velf. & Inst. Code
810850 does not permt the release of social services information
which is not directly related to program purposes. Rel ease of
information directly relevant to child abuse prosecutions may be
justified; however, release of remotely relevant information is
not permtted.

8. Eg WIf. & Inst. Code, 55328, Evid. Code, ¢gld0, et seq.;
constitutional right to privacy.



MSCELIANEQUS EXCEPTIONS  TO CONFI DENTIALITY:
1. Gimnal Acts on SSA premses or Against Social Wrkers:

DFCS workers should disclose the client/recipient's nane,
physical description, and address to a |aw enforcenent agency
Investigating or gathering information regarding a crimnal act
commtted in a DFCS office or against a county worker while
involved in the admnistration of social services (Wlf. & Inst.
Code, 81 0SSO subd. (f).)

An exanple of a crimnal act would be an assault on a social
worker by a recipient, or an assault by a client on another
client in a SSA office.

The reference to "crimnal acts" does not include welfare
fraud. The prosecuting DA, or DA investigator, is entitled to
all relevant information related to welfare fraud because the
prosecution of fraud is a purpose directly connected to the
provision of services. (Wlf. & Inst. Code, 8§10850.)

2. Fel ony Warrants:

Upon a witten request from the head of a |aw enforcenent
agency, or his/her duly authorized representative, specifying
that a felony warrant has been issued, the DFCS worker nay
release the client's nane, address, telephone nunber, birthdate,
and social security nunber. (Vélf. & Inst. Code, 810850.3; SDSS
Manual §19-004. 412.)

3. Deceased dient:

Upon a request from the head of a |aw enforcenent agency,
DFCS may release the deceased client's name, address, telephone
nunber, birthdate, social security nunber, and physical
description. The release of information nust be preceded or
followed up by a witten request from the head of the |aw
enforcenent agency specifying that the agency is otherw se unable
to adequately identify the deceased. (Wlf. & Inst. Code,
s10850. 7; SDSS Manual 819-004.4.)

4. Consent:

Your client may consent in witing to release of factual
information related to eligibility which is provided solely by
the client. (Welf. & Inst.Code, 5 10850.2.) Because DFCS files
contain information which goes beyond this narrow exception,
consent is generally an insufficient basis for release of
confidential information unless there is program purpose which
justifies the release of infornation.



TESTIMONY RIS TO DA's SUBPCENAS:

The following are general guidelines on the appropriate
response if you are subpoenaed by the DA to testify in a crimnal
proceeding related to child abuse, nolestation, or neglect.

1. Call the DA and discuss why the DA wants you to testify,
what testinmony is sought, etc. Also ask the DA whether you may
renfali n on telephone standby or reschedule if there are scheduling
conflicts.

2. Call the County Counsel's Ofice for advice if you are
unsure as to whether release of information is justified.

As a general rule you may testify wthout Juvenile Court
authorization in the follow ng cases:

a. where both the DA and the defendant parent have
access to the records or information on which your testinmony
is based, eg., juvenile court dependency records.

~b.  Hone maintenance cases where both you and your
client agree that relevant information should be released,
or the DA has obtained the Juvenile Court's authorization.

c . Were the DA requests that you testify to the facts
relevant to the investigation and prosecution of a child
abuse or neglect case.

_ 3. Make arrangements with the DA so that you may |eave your
file at the office when you testify.

Note that parties other than'the DA do not have broad access
to DFCS records and information. For instance, a non-parent
mol ester has no right of access to social services information.
Even parents in Juvenile Court cases do not have blanket access
to social services' information, e.g.,the parent does not get our
ER/CPS report and is not privy to the nane of the abuse-reporting
party. Such persons nust obtain Juvenile Court authorization in
order to gain access to DFCS records and information, and they
usually do file a notion in advance of the trial to get pertinent
records.

In light of the above, you could face a very stick¥
situation if you show up with your DFCS file and the defendant
insists that s/he has a right to review your file. The prudent
course of action is to discuss your, testinmony with the ahead
of tine and make sure that the DA has the necessary records which
you may need to refresh your menory while you are testifying.
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